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 The constitutional law differentiates types of territorial order. [1] Administrative-territorial order is a type of territorial order where the state governs all of the territories in a centralized manner, meaning that local territorial units have no autonomy whatsoever.

Political-territorial order is a kind of territorial order where separate units of the state have certain independence and autonomy from the central government. Such independence is manifested in the areas of authority that individual units of the state enjoy, such as independent handling of material and financial resources, organizing and conducting elections of local bodies that are responsible for the enforcement of said powers, while the central government has no right to interfere with these areas. 

Today, we can confidently state that a territorial order that had been built through all 30 years of Kazakhstan’s independence has led to a situation where public administration has gradually replaced the local government and self-government.  This is exactly why local self-government as a democratic institution is still in an embryonic state and not capable of ensuring enjoyment of the right to participate in government as well as the ability to independently solve issues of local government.  The situation has both economic and political roots. President Nazarbayev had been building a vertical hierarchy of his power with a focus on the direct subordination of akims (mayors) of all levels.

Politically, the system where akims were in direct subordination to the President allowed him to mobilize and use local public administration apparatus to serve the purpose of retaing the power by controlling elections at all levels and forming a pool of loyal civil servants ready to continue playing the game of supporting the First President at all times.

The flipside of such political monopolization was that an individual citizen was stripped of any chance to influence territorial policy. In practice, this led to a situation where local representative bodies—maslikhats (local parliaments)—acted as an auxiliary tool for the central government and failed to provide the system of checks and balances to counterbalance local akim. On the contrary, such maslikhats were made by people loyal to the akim, which ruled out any opportunity to control the local executive branch of power—the akim.

In economic terms, a vertical hierarchy of "public administration" instead of "local administration" gave a lot of opportunities to control, in an exclusive manner, the distribution of the budget assigned to the oblast from the central government, meaning more opportunities to embezzle from those considerable sums of money. Another purpose served by the monopolization of power in the hands of local mayors was to solidify control over resources (mineral resources, land, etc.) as well as business opportunities in the oblast (province). It is no secret, and it needs no proof, that oblast akims could either destroy any business or facilitate its success, provided they were properly incentivized. Such a "big stick" policy worked well and supplied financial resources to its stakeholders, while absobring the same resources from the residents of the region and thereby restraining their socio-economic development.

Life itself had proven the inferiority of such a model. The year 2022 had demonstrated what implications such a local system of "public administration" with the vertical hierarchy of akims could bring. The country saw a surge of incidents at strategically significant utility companies and thermal power generation facilities. At the government session on December 20, 2022, the energy minister reported that 19 out of 37 power plants were in critical condition. [2]  The accident at the Ekibastuz thermal cycle power plant turned out to be the most dramatic one: a boiler unit at the thermal cycle power plant in Ekibastuz stopped working due to a rupture of the water tubes; later, three more units stopped too due to "overconsumption of heat line water". This accident left 150000 residents of the town without central heating amidst -30 degrees Celsius of outside air temperature. Another issue of particular concern is the seismic capacity of the residential houses built in the south of the country, considering the implications of the catastrophic earthquake that shook Turkey in February 2023.

This way, the model of public administration based on the monopoly of local akims is inefficient, both from a political and economic standpoint.

However, there is another factor that aggravates the negative impact of such a system, and that is the current administrative-territorial order in Kazakhstan.

Presently, the administrative-territorial order of Kazakhstan includes administrative-territorial units such as village settlement, village, rural district, district of a town, town, area, and oblast [3]. There are 17 oblasts and 3 cities with republican status in Kazakhstan.

The problem of local level power monopoly being concentrated in the hands of akims is closely connected to the problem of the oblast’s size. The size of the oblast, in turn, affects such indicators as the distance of the oblast settlements from the oblast center, as well as from the public service institutions that provide healthcare, social welfare, education, judiciary, prosecutorial, and other services, meaning difficulty in accessing public services and public institutions in general.

For example, the distance between Saryshagan village and the administrative center, the town of Karagandy, is 511 kilometers! While the distance between Kabanbai village and the city of Semey (Abay oblast center) is 644 kilometers!

Distance alone is not the only factor. Extreme weather conditions prevent people from commuting by car to get to various places. For instance, average winter temperatures in Abay oblast range between -21 and -32 degrees C and it gets as cold as -51 and -54 degrees C at times during the coldest periods.

 In the context of oblast sizes, let us compare some of Kazakhstan’s oblasts with some states. According to Wikipedia, Aktobe oblast of Kazakhstan has an area of 300629 sq. km., which represents 11% of Kazakhstan’s land [4]. Before the reform, the area of Karagandy oblast was 427982 sq. km [5]. At present, after newly established Ulytau oblast was extracted from Karagandy oblast, Karagandy oblast shrank to 239045 sq. km. [6], while the area of Ulytau oblast occupies 188936.61 sq. km. [7].

 Now, let us compare these areas with those of the European countries.

The area of Italy is 302 073 km².
Italy is a decentralized unitary state. The capital city of Italy is Rome.  The country is divided into 20 regions — Valle d'Aosta, Lombardia, Trentino-Aldo-Adige, Friuli - Venezia Giulia, Piedmont, Liguria, Venice, Toscana, Umbria, Emilia-Romania, Mache, Abruzzo, Lazio, Molize, Basilicata, Campagna, Calabria, Apulia, Sardinia and Sicily, (of which 5 5 — Sicily, Sardinia, Trentino-Aldo-Adige, Valle d'Aosta and Friuli-Venezia-Giulia - have special status) including 110 provinces as administrative-territorial units.Provinces in turn have communes – communi – of which there are 8101. Autonomous regions have their own representative bodies – regional councils and executive bodies – giuntas, regions, and autonomous provinces can pass regional and provincial laws on issues stated in the Constitution [8].

 Area of Poland is 312 679,4 sq.km. 
The administrative structure of Poland has 3 tiers: The territory of Poland is divided into voivodeships (provinces); these are further divided into powiats (counties or districts), and these in turn are divided into gminas (communes or municipalities). Major cities normally have the status of both gmina and powiat. Poland currently has 16 voivodeships, 380 powiats (including 66 cities with powiat status), and 2,478 gminas.[9].

 

An analysis based on these allows one to understand that all the regions of Kazakhstan have abnormally vast territories, which, in some cases are comparable to those of some large European states. Meanwhile, the regions of Kazakhstan are governed monopolistically by one center and one akim.

 In his address to the people of Kazakhstan, "New Kazakhstan: The Path of Renewal and Modernization," on March 16, 2022 [10], President Tokayev has noted two specific initiatives: the betterment of administrative-territorial order and the decentralization of local self-governance. Many of the problems, raised in this report, have been separately mentioned in the Address.  For instance, it was said that the administrative-territorial order of the country must be of optimal nature and facilitate the development and thriving of the regions. Issues of accessibility by transport, along with the long-distance commute required to get to the regional center, have also been mentioned. Given these comments, a decision to create Abay, Ulytau, and Zhetisu oblasts by extracting them from the East Kazakhstan, Karagandy, and Almaty oblasts has been taken. In the context of local self-governance reforms, the Address focused on the gradual decentralization of local self-governance, leading to an effective separation of the state’s functions from the functions of the local self-governance institutions. To do that, it was proposed to strengthen maslikhats and reduce the financial dependence of rural areas on the higher-positioned akims. A mechanism of direct financing of local self-government institutions conforming to best international practice has been proposed. Also, it was suggested "to consider ratification of the European Charter of Local Self-Government, a ground-breaking document in this area". 
Thus, one can note that both the President and the civil society have a shared understanding of the need to reform the administrative-territorial order of Kazakhstan.

Speaking of the introduction of local self-governance in Kazakhstan, one must refer to international standards, which are presented in a general manner in the European Charter of Local Self-Government. Here are some quotes from the charter.

Article 3 – Concept of local self-government

1 Local self-government denotes the right and the ability of local authorities, within the limits of the law, to regulate and manage a substantial share of public affairs under their own responsibility and in the interests of the local population.

2 This right shall be exercised by councils or assemblies composed of members freely elected by secret ballot on the basis of direct, equal, universal suffrage, and which may possess executive organs responsible to them. This provision shall in no way affect recourse to assemblies of citizens, referendums or any other form of direct citizen participation where it is permitted by statute.

Comment: This article prescribes that the executive bodies of local self-government (LSG) must be subordinate to the representative bodies, while the latter are established in the form of councils or other kinds of representative institutions. For instance, in the form of Kenes (kaz. council), as stipulated in the draft law on LSG in Kazakhstan. Presently, there is an imbalance in favor of akims, who, in essence, are representatives of the executive bodies and must obey Kenes or Maslikhats. However, legal mechanisms in both effective law and proposed draft law still grant too much autonomy to akims. For them to be accountable to the LSG, they must either be appointed by Kenes or, even if elected by a direct vote election, operate in cooperation with and be accountable to Kenes and/or Maslikhat. The best way would be to leave popular-vote elections to elect akims of large towns (with at least 100000 people).  

Article 5 – Protection of local authority boundaries Changes in local authority boundaries shall not be made without prior consultation of the local communities concerned, possibly by means of a referendum where this is permitted by statute.

Comment: Article 5 states that after the residents of the LSG area voted, the boundaries and territory of the LSG unit cannot  be changed without prior consultation with the local communities. Therefore, it is important to carry out territorial reform along with the formation of LSG bodies, because, after that, any changes to the boundaries would only be possible with the people’s consent, and there will no longer be any chance to "carve" them via administrative order, depending on political preferences, as is customary nowadays. As it was stated above, the President gave an order to think over the parameters of the territorial reform. However, the specific parameters of such a reform are yet to be determined and will be devised by the Government of Kazakhstan. Therefore, it is critical that civil society roll up its sleeves and contribute to this work right now to ensure that the interests of local communities in all areas of Kazakhstan are considered.

Article 11 – Legal protection of local self-government

Local authorities shall have the right of recourse to a judicial remedy in order to secure free exercise of their powers and respect for such principles of local self-government as are enshrined in the constitution or domestic legislation.

Comment: The draft law on LSG in Kazakhstan does not foresee any special judicial mechanisms where LSG bodies could resort should they need their rights and interests protected, nor does it have any legal mechanisms of dispute resolution, whether between the LSG and the executive power or between the LSG bodies themselves. In Kazakhstan, with certain procedural changes to be made to the effective legislation, the administrative courts could act as such judicial bodies. For very complicated cases, an opportunity for LSG bodies to complain to the Constitutional Court could be foreseen as well. With the reforms that were made to reinstate the Constitutional Court of Kazakhstan as well as the establishment of the administrative judiciary, they could be entrusted with the new task of handling disputes against and with LSG bodies.

Article 8 – Administrative supervision of local authorities' activities

1 Any administrative supervision of local authorities may only be exercised according to such procedures and in such cases as are provided for by the constitution or by statute.

2 Any administrative supervision of the activities of the local authorities shall normally aim only at ensuring compliance with the law and with constitutional principles. Administrative supervision may however be exercised with regard to expediency by higher-level authorities in respect of tasks the execution of which is delegated to local authorities.

3 Administrative supervision of local authorities shall be exercised in such a way as to ensure that the intervention of the controlling authority is kept in proportion to the importance of the interests which it is intended to protect.

Comment: A wide introduction of local self-governance in Kazakhstan will inevitably lead to delineation of the powers between the state bodies and LSG. Relative independence of LSG, however, does not exclude the need to control the respect of law. Therefore, it is important to start taking strategic decisions about the way such administrative control operates, the officials responsible for its implementation, and those entrusted with supervision over its implementation.

For example, France has a high-level public servant: the prefect. In France, the prefect is the highest local level official, whose functions are defined in Article 72 of the French Constitution  "In the territorial communities of the Republic, the State representative, representing each of the members of the Government, shall be responsible for national interests, administrative supervision, and compliance with the law".  A prefect is the representative of the state at the level of a department or a region. He/she is responsible for the enforcement of the state policy; his/her role will be to coordinate the work of public service and state policy. He/she has the right to control the lawfulness of administrative acts, set by the state bodies. As a way of administrative supervision over local self-government, the prefect receives all the acts of self-government bodies within 15 days after they have been adopted and is able to challenge their lawfulness in an administrative court. [11].

We believe that akims of Kazakhstan’s oblast, due to the inevitability of the territorial reform as well as the establishment of LSG bodies, have no future as an institution.  It would be more effective, as in France, to establish an institute of state inspectors or prefects to deal with the organization of administrative (state) control over LSG territorial communities and the coordination of public services at the intra-oblast level. They could also provide methodological support to LSG bodies during the transition period on how to better interact with the state bodies on financial issues, i.e. budgets.

 

Summarizing the above-stated problems, we believe it is necessary to propose the following reforms in order to further democratize local self-governance: 
1. To conduct a comprehensive political and territorial reform, resulting in the creation of independent, financially autonomous LSG bodies, along with the delineation of powers between LSG bodies and local public administration bodies.

2. To conduct a comprehensive territorial reform leading to the abolishment of the existing regions and transformation thereof by more granular division into smaller regions, where the administrative centers are accessible by transport, meeting the criteria of not less than 100–120 km distance between the most remote village and the region center. "Oblast" is to be replaced by "Aimaq".

3. With the purpose of conforming to clause 2, Article 3 of the European Charter on Local Self-Government, to introduce a norm that LSG bodies create bodies subordinate to LSG. For that to happen, it is necessary to ensure that Kenes (Council) elects local akims. In large cities, akims can be elected by popular vote, but with obligatory subordination to the Kenes.

4. To ensure that public interests are taken into account during the planning of the territorial reform.

5. To introduce special mechanisms of judicial remedy to protect the rights and interests of LSG institutions, as well as to resolve disputes arising between LSG – the state, or between LSG  bodies.

6. Aligning territorial reform with further constitutional reform of higher representative branches of power - the Majilis and Senate of Kazakhstan's Parliament.
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